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August 30, 2013   

 

By Email: OPPDBudgetPIN@hrsa.gov 

 

Office of Policy and Program Development 

Bureau of Primary Health Care 

Health Resources and Services Administration 

U.S. Department of Health and Human Services 

5600 Fishers Lane 

Rockville, MD  20857 

 

RE: Solicitation of Comments for Draft Policy Information Notice (PIN) 2013-01, 

Health Center Budgeting and Accounting Requirements (June 12, 2013) 

 

To Whom It May Concern: 

The National Association of Community Health Centers, Inc. (NACHC) is pleased to 

respond to the above-referenced request for comments from the Health Resources and Services 

Administration (HRSA), in connection with the HRSA’s publication of Policy Information 

Notice 2013-01, Health Center Budgeting and Accounting Requirements (“the PIN” or “PIN 

2013-01”), which provides clarification on the budgeting and accounting requirements applicable 

to federally-qualified health center (FQHC) grantees and look-alike entities. 

NACHC is the national membership organization for federally-supported and federally 

recognized health centers (hereinafter referred to as “health centers”) throughout the country, and 

is an Internal Revenue Code Section 501(c)(3) organization.  NACHC also serves as a source of 

information, analysis, research, education, training, and advocacy regarding access to and the 

provision of primary and preventive health care services to medically underserved people and 

communities. 

NACHC appreciates HRSA’s efforts to provide health centers with clarification 

regarding budgeting and accounting mechanisms and, in particular, the treatment and use of 

federal grant funds versus nongrant funds, consistent with the Department of Health and Human 

Services (DHHS) Administrative Requirements (45 C.F.R. Part 74), the health center program 

authorizing statute (Section 330 of the Public Health Service (“PHS”) Act, 42 U.S.C. § 254b) 

and the implementing regulations (42 C.F.R. Part 51c). 

Further, we understand the importance of maintaining transparency and accountability 

with regard to the expenditure of federal funds.  NACHC believes that the establishment of 

systems that support and promote a high level of accountability should be the goal of every 

health center; however, as discussed in greater detail below, the traditional and statutorily-

required flexibility afforded health centers to respond quickly to the ever-changing health care 

marketplace should not be sacrificed to achieve such a goal.   

 Finally, because the PIN imposes substantive changes in the requirements governing the 

terms and conditions of grants issued under Section 330 of the PHS Act (“Section 330 grants”), 
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those changes cannot be made through informal policy guidance.  Not only is a proper 

rulemaking a legal requirement, but to proceed without conducting a rulemaking deprives the 

public and HRSA of the benefits of the notice-and-comment process.  We emphasize that while a 

rulemaking would not allow HRSA to impose requirements such as those in the draft PIN that 

violate the plain language of PHS Act § 330(e)(5)(D), it would provide a process for the health 

center community to work together to develop a constructive solution to the issues raised in the 

draft PIN.   NACHC looks forward to continuing to work with HRSA on these important issues.  

Legislative History 

 A summary of the history behind Section 330(e)(5) (“Operating grants – amount”) 

demonstrates why the PIN’s requirements run counter to that section’s purpose.   

The provisions of the PHS Act concerning the amount of a health center’s operating grant 

have, since their inception, used the “total budget” concept.  Under this framework, the health 

center’s operating grant for a fiscal year consists of the amount by which “the costs of operation 

of the center in such fiscal year exceed the total of . . . State, local, and other operational funding 

provided to the center; and . . . the fees, premiums, and third-party reimbursements, which the 

center may reasonably be expected to receive for its operations in a fiscal year.”  PHS Act § 

330(e)(5)(A); see Pub. L. No. 95-626, 92 Stat. 3551, § 104(c)(2) (Nov. 10, 1978) (using 

substantially the same language).   

Over time, the restrictions on health centers’ use of federal funds have remained 

essentially the same.  To wit, those funds must be expended on grant-authorized activities and in 

a manner that conforms to the Office of Management and Budget (“OMB”) common rules. The 

rules concerning health centers’ expenditure of nongrant income, on the other hand, have 

evolved significantly over the course of statutory amendments.  As originally enacted, Section 

330 of the PHS Act did not exempt nongrant revenue from the application of the cost principles 

or the grant administration requirements that generally apply to DHHS grantees.  The statute also 

did not expressly authorize health centers to retain “excess” nongrant income—i.e., income 

earned from health center operations in a fiscal year that exceeds the nongrant revenue that the 

health center had projected in the budget supporting its grant application.    

Through amendments to the Public Health Service Act in 1978, 1988, 1992, and 1996, 

Congress progressively introduced greater flexibility in grantees’ use of nongrant revenue.  At 

each juncture, Congress made clear that the amendments were intended to help health centers 

operate effectively in a competitive health care marketplace, and at each juncture, Congress 

viewed the imposition of restrictions on the use of nongrant income as a problem.   

A. Health Centers and Services Amendments of 1978 

The 1978 amendments to the PHS Act for the first time gave health centers limited 

discretion with respect to the use of nongrant income.  Specifically, the law provided that health 

centers could retain at least half of the “excess” nongrant revenue the center generated during a 

fiscal year, provided that: 

the center can demonstrate to the satisfaction of the Secretary [that the excess] 

will be used to enable the center (I) to expand and improve its services, (II) to 

increase the number of persons (eligible under subsection (a) to receive services 

from such a center) it is able to serve, (III) to construct and modernize its 
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facilities, (IV) to improve the administration of its service programs, and (V) to 

establish the financial reserve required for the furnishing of services on a prepaid 

basis.  

 

Health Centers and Services Amendments of 1978, Pub. L. No. 95-626, 92 Stat. 3551, § 

104(c)(2) (amending PHS Act § 330(b)(4)).  

Aware that community health centers had made health care more accessible to medically 

underserved communities and had improved patients’ health status, Congress intended the 1978 

amendments to act as an incentive for health centers to “increase collection for services from all 

sources by allowing centers to retain earned income from operations for certain specified uses.”  

S. Rep. No. 95-860 at 25, 1978 U.S.C.C.A.N.  9134, 9142-3 (May 15, 1978).  The Senate Human 

Resources Committee (whose version of the bill substantially resembled the version that became 

law) noted that “there are benefits to be gained from encouraging centers to maximize earned 

income.”  Id. at 30, 1978 U.S.C.C.A.N. 9163. 

B. Community and Migrant Health Centers Amendments of 1988 

Through amendments to the PHS Act in 1988, Congress built on the 1978 amendments 

by increasing health centers’ flexibility in using excess nongrant income.  Pub. L. No. 100-386, 

102 Stat. 919 (Aug. 10, 1988), § 2(f).   

Specifically, in 1988, Congress deleted the language that permitted the carryover of “not 

less than one-half” the excess nongrant income, and deleted the phrase “such an amount . . . as 

the center can demonstrate to the satisfaction of the Secretary” would be used for the listed 

purposes.  Congress substituted for that language the following: the health center “shall be 

entitled to retain the additional amount of fees, premiums, and other third party reimbursements 

as the center will use” for the five listed purposes described above.  Pub. L. No. 100-386, § 

3(f)(1).  The effect was to entitle the health center to retain all excess nongrant income for the 

five listed purposes and to limit the Secretary’s discretion to determine through a prior approval 

process whether the health center was entitled to retain the excess funds. 

In report language that is surprisingly relevant to our discussion of the current PIN, the 

Senate Committee on Labor and Human Resources (whose version of the bill became law) 

emphasized in 1988 that although the amount of projected nongrant income is taken into account 

in computing the amount of the grant award, 

[i]t is not the Committee’s intent . . . to require that State, local, or other 

operational funding be subject both to the requirements of the funding 

source and also to HHS’ rules and policies governing the expenditure of 

federal funds or income derived therefrom.  The burden placed on health 

centers by having them comply with two sets of requirements would be 

unfair and would place them in an untenable position. . .  

S. Rep. No. 100-343, 1988 U.S.C.C.A.N. 1165, at 1177 (May 13, 1988) (emphasis added). 

C. Preventive Health Amendments of 1992 

Congress again increased both health centers’ flexibility in use of nongrant income and 

their incentives to maximize nongrant income in the Preventive Health Amendments of 1992, 
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Pub. L. No. 102-531 (106 Stat. 3469).  The 1992 amendments added a new subparagraph (C) to 

the statutory provision on the grant amount, stating: 

With respect to amounts described in clauses (i) and (ii) of subparagraph 

(A) [i.e., “State, local, and other funds,” and “fees, premiums, and third-

party reimbursements”], the Secretary may not restrict expenditures of 

such amounts by any grantee under paragraph (1) for  

(i) Repair or minor renovation of the physical plant; 

(ii) Establishment of a financial reserve as required for the furnishing 

of services on a prepaid basis or as needed to cover unanticipated 

expenses; 

(iii) Interest payments on short-term loans to cover cash shortfalls; or  

(iv) Necessary salary requirements to remain competitive in hiring 

health care practitioners. 

PHA 1992 § 309(b)(3) (amending PHS Act § 330(d)(4)).  The accompanying House Conference 

Report explained that the provision was intended to address the “diverse financial demands” 

placed on health centers in “maintaining services within a changing health care financing 

environment.”  H.R. Conf. Rep. No. 102-1019 at 48, 1992 U.S.C.C.A.N. 3034, 3039 (Oct. 5, 

1992). The report went on to state: 

The advent of managed care in several States has placed health center 

fiscal viability at risk due to short-term budget shortfalls. Health centers 

also face difficulty in recruiting and retaining health care providers when 

they cannot offer competitive salaries. To address these needs, and 

others (such as repairs of a physical plant), the conferees intend that 

health centers be able to direct that portion of their income which is 

non-grant towards these activities.  

 

Id. (emphasis added).  Notably, while the limitations on the use of excess program income from 

the 1988 changes remained in the Act, the 1992 changes allowed health centers to spend any 

nongrant income (not just the excess) on the four listed purposes in subparagraph (C) without 

HRSA restrictions. 

D. Health Centers Consolidation Act of 1996 

The final and most significant expansion of health centers’ latitude in accounting for 

nongrant income came with the Health Centers Consolidation Act of 1996 (“HCCA”).  Pub. L. 

No. 104-299, 110 Stat. 3626 (Oct. 11, 1996), § 2.  The HCCA simplified the statutory provision 

concerning the grant amount (at that time located at PHS Act § 330(d)(4)).  Each of two major 

amendments effected by the HCCA removed preexisting limitations on grantee use of nongrant 

income.     

First, HCCA amended subparagraph (B)—the provision that Congress had enacted in 

1978 (and modified in 1988), and which had limited health centers’ discretion to spend excess 

nongrant revenue such that the excess revenue could be spent only on costs associated with five 

specific purposes.  The HCCA deleted all reference to any such limitations. 
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Second, the HCCA simplified subparagraph (C)—the provision enacted in 1992, which 

prohibited the Secretary from restricting four specific uses of nongrant income by grantees (it 

was subsequently renumbered into a new subparagraph (D)).  Pub. L. No. 104-299, 110 Stat. 

3626, § 2 (Oct. 11, 1996).  The law deleted the list of specified uses in that subparagraph, 

providing instead: 

Use of nongrant funds.—Nongrant funds described in clauses (i) and (ii) of 

subparagraph (A), including any such funds in excess of those originally expected, 

shall be used as permitted under this section, and may be used for such other 

purposes as are not specifically prohibited under this section if such use furthers 

the objectives of the project. 

Id. § 2 (emphasis added).  The new language in italics above (“including any such funds in 

excess of those originally expected”)—the same language that appears in the statute today— 

made very clear that the same standards applied to the use of budgeted nongrant income and 

“excess” nongrant income. 

 The legislative history of the HCCA emphasized the broad effect of these changes.  The 

report of the Senate Labor and Human Resources Committee, whose version of the bill became 

law, emphasized health centers’ success in reducing infant mortality rates, addressing chronic 

conditions such as diabetes and asthma, and improving the health status of communities.  S. Rep. 

No. 104-186 at 4, 1996 U.S.C.C.A.N. 4129, 4131-32 (Dec. 15, 1995).  Expressing its consequent 

goal to reduce the “administrative costs associated with administering the [health center] 

program,” the committee stated: 

Under current policy, most of the restrictions and requirements which 

apply to the health centers’ use of Federal funding, including Federal 

cost principles, also apply to the centers’ use of their nongrant funding.   

The committee understands that some of these restrictions and 

requirements impede health centers’ ability to respond to changes in the 

needs and size of the population its serves [sic] and to compete on an 

equal footing in an increasingly competitive and rapidly changing health 

care marketplace. . . .  Relieving centers from the requirements for prior 

Federal approval for things like equipment purchases and procurement 

and property standards will allow health centers to respond quickly to 

critical business opportunities in the competitive marketplace.   

The committee has therefore included in the bill provisions to clarify 

that, although the level of nongrant funding available to a health center 

for an approved project would continue to be considered by the 

Secretary in computing the amount of the Federal grant, the restrictions 

that apply to a center's use of Federal grant funds under the Federal 

cost principles and the procurement and property standards would no 

longer apply to the center's use of nongrant funds. . . . . 

Id. at 9-10, 1996 U.S.C.C.A.N. 4137-4138 (emphasis added).  In short, this report language 

prohibits HRSA from restricting a health center’s use of its nongrant funds through the 

application of either the federal cost principles or the federal grant administration requirements.  
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In sum, the current iteration of the PHS Act allows grantees, without HRSA approval, to 

use nongrant funds either (1) as permitted under [Section 330]; or (2) “for such other purposes as 

are not specifically prohibited under [Section 330] if such use furthers the objectives of the 

project.”  PHS Act § 330(e)(5)(D) (emphasis added).  Any expenditure that advances a health 

center’s project goal of making health care more accessible to the underserved—not just an 

expenditure that narrowly falls within the health center’s project narrative—would meet this 

definition. 

Comments 

 As amply demonstrated by the history of the accounting and budgeting provisions of 

Section 330, HRSA does not have the authority to impose the restrictions, limitations, and 

requirements listed in the PIN on the use of nongrant funds by a health center.   NACHC has 

three objections to the PIN: 1) it is contrary to law, 2) it changes agency practice without 

explanation, and 3) it is a legislative rule that should be issued by regulation. 

 Before turning to our substantive comments, which relate principally to Section V, we 

wish to seek clarification of one point, relating to Section I of the PIN.  Our longstanding 

understanding of the term “nongrant funds” is that it refers to “program income,” as that term is 

defined in 45 C.F.R. Parts 74 and 92.  However, the definition of “nongrant funds” in Section I 

of the PIN implies 1) that the term includes funds that are in addition to the program income 

earned by a health center, and 2) that the restrictions in the PIN apply only to nongrant funds that 

are “budgeted and accounted for” in the health center’s approved funding application.  This 

definition raises two questions.  First, is it HRSA’s position that nongrant funds include funds 

that would not otherwise be program income and if so, what are those funds?  Second, is it 

HRSA’s position that none of the restrictions in the draft PIN apply to excess nongrant funds (i.e. 

funds that are in excess of the budgeted amounts)?  Clarification of these two points would be 

helpful in allowing us to further understand HRSA’s position.   

Turning to Section V, “Accounting for Health Center Scope of Project Funding,” 

unquestionably, it proposes significant changes to HRSA’s present rules for health center 

budgeting and accounting.  Before stating our objections, we note that we do agree with some 

aspects of Section V.  NACHC agrees (Section V.A) that Section 330 grant funds must be 

expended in a manner that conforms to the activities approved under the grant award, and only 

on allowable costs, as set forth in 45 C.F.R. Part 74 or Part 92 (as applicable) and Office of 

Management and Budget Circular A-122 or Circular A-87 (as applicable).   

With respect to nongrant funds (Section V.B), NACHC agrees that any portion of the 

nongrant income derived from other (non-330) federal grant awards—including both federal 

grant funds and funds used to meet matching requirements under federal grants—is subject to the 

applicable restrictions imposed by the funding source.  We also agree with the statement in the 

PIN that health centers are responsible, as a condition of the grant award, for showing that they 

have developed “an overall plan and budget that meets the requirements of the Secretary.” PHS 

Act § 330(k)(3)(I)(i).
1
  Finally, NACHC agrees that expenditure of nongrant funds is a topic that 

falls within the ambit of each health center’s annual independent financial audit, and that A-133 

                                                           
1
 NACHC does not, however, agree with the departure from this requirement in Section IV of the PIN by 

requiring Health Centers to effectively have two budgets.   
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audits, as well as retrospective compliance reviews performed by HRSA, may take into account 

whether a health center’s use of nongrant funds complies with the broad directives set forth in 

the statute, at PHS Act § 330(e)(5)(D). 

With the exception of the foregoing, however, NACHC objects to Section V.B of the PIN 

in its entirety.  Each new restriction that HRSA seeks to impose in that section—a default rule 

that expenditures of nongrant funds must conform with the OMB cost principles; prior approval 

requirements for nongrant expenditures that do not fall within eight narrow categories; and the 

limitation of nongrant fund expenditures to those “consistent with approved in-scope 

activities”—flies in the face of the authorizing statute and/or its legislative history. 

A. The PIN Adopts an Interpretation of PHS Act § 330(e)(5)(D) That is Unlawful. 

At the most general level, the PIN violates the PHS Act because Congress made clear that 

it did not want health centers’ nongrant expenditures to be subject to the cost principles, the grant 

administration requirements, or prior approval requirements.  Instead, Section 330(e)(5)(D) of 

the PHS Act provides that nongrant funds “shall be used as permitted under this section, and may 

be used for such other purposes as are not specifically prohibited under this section if such use 

furthers the objectives of the project.”   

In each of four substantive amendments to the PHS Act, beginning in 1978, Congress not 

only broadened health centers’ discretion in use of nongrant income, but also exhorted the 

Secretary not to unduly restrict this discretion by imposing limitations that are not in the statute.  

Congress also articulated the policy behind these changes, to wit, that health centers should be 

encouraged to seek other funding sources and business opportunities without being hamstrung by 

burdensome federal oversight.  Congress thus has unambiguously foreclosed the types of 

restrictions on the uses of nongrant funds that HRSA proposes in Section V.B.   

The following portions of Section V.B of the PIN, in NACHC’s view, represent an 

unlawful interpretation of the PHS Act. 

1. Application of Federal Grant Requirements to Nongrant Funds 

The chief premise of Section V.B is that, with narrow exceptions, grantee expenditures of 

nongrant funds are subject to the cost principles and the grant administration rules found in 45 

C.F.R. Part 74.  This premise conflicts with PHS Act § 330(e)(5)(D). 

a. Summary of PIN Provisions 

The PIN states: “HRSA’s policy is that program income and other non-grant funds that 

support the health center scope of project should generally be used for allowable costs even 

though HRSA recognizes that Section 330 authorizes an alternative use of non-grant funds.”  

HRSA proceeds to set forth the following restrictions on the use of nongrant funds: 

First, with respect to all nongrant funds, PIN 2013-01 states that grantees’ expenditures, 

in addition to furthering the objectives of the project, must generally be “used for allowable 

costs.”  In other words, the costs must be incurred in compliance with the OMB cost circulars. 

Second, with respect to the use of nongrant funds for otherwise-unallowable costs, HRSA 

considers a cost permissible if the health center can document to auditors that the cost meets 

certain criteria of reasonableness and that one of the following two conditions is met: 
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 the cost falls within a list of eight specific types of nongrant expenditures approved 

by HRSA (including “salary levels above statutorily . . . imposed salary limitations,” 

“repair or minor renovations of the physical plant not to exceed $100,000,” and 

“establishment of financial reserves for operating costs of up to 3 months”); or 

 the health center has procured prior approval from HRSA for the expenditures by 

demonstrating that the proposed expenditures “directly support and contribute to” one 

or more of the following goals: increased services to patients, services to an increased 

number of patients, or improved quality of services to patients. 

HRSA notes that only under “very limited circumstances” would HRSA consider an item 

“procured in a manner that is inconsistent with the rules identified in 45 C.F.R. Part 74” to be an 

acceptable expenditure of nongrant funds. 

b. NACHC Comments 

This framework conflicts both in general and in its particulars with the governing law, 

PHS Act § 330(e)(5), and its legislative history.   

i. Default Rule Imposing Federal Grant Requirements on 

Nongrant Funds 

At the most general level, the PIN violates the statute because Congress made clear that it 

did not want health centers’ nongrant costs to be subject to the cost principles in the OMB 

Circulars and the grants administration requirements in 45 C.F.R. Part 74.   

The PIN states, “HRSA’s policy is that program income and other non-grant funds that 

support the health center scope of project should generally be used for allowable costs. . . .”  

PIN, p. 8.  As is clear from the discussion above, Congress has prohibited HRSA from imposing 

such requirements on the use of nongrant funds.  The statute permits HRSA to classify a 

nongrant expenditure as inappropriate only if it is “specifically prohibited” under Section 330, or 

if it does not “further[] the objectives” of the project.  See PHS Act § 330(e)(5)(D).  Neither 

standard authorizes HRSA to apply the cost principles to nongrant expenditures.  Accordingly, 

the proposal to impose the cost principles on nongrant funds should be removed from the PIN. 

In case there is any uncertainty on this point, legislative history makes Congress’ intent 

clear.  The Senate committee whose provision became law stated that the HCCA amendments 

ensured that “the restrictions that apply to a center’s use of Federal grant funds under the Federal 

cost principles and the procurement and property standards would no longer apply to the center’s 

use of nongrant funds.”  S. Rep. No. 104-186, at 10 (emphasis added).  The Committee was 

aware that the cost principles applied, to some extent, to nongrant funds under HRSA’s “current 

policy” at the time, and it intended for the amendments to invalidate that policy.  Id.  The 

Committee concluded that “these restrictions and requirements [under current HRSA policy] 

impede health centers’ ability to respond to changes in the needs and size of the population it 

serves and to compete on an equal footing in an increasingly competitive and rapidly changing 

health care marketplace.”  Id. at 9-10.  

HRSA’s particular insistence in Section V.B that it will only “in very limited 

circumstances” waive purchase and procurement components of 45 C.F.R. Part 74 with respect 

to nongrant expenditures is especially counter to Congress’ intent.  In its report on the HCCA, 

the Senate Committee stated: “Relieving health centers from the requirements for prior Federal 
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approval for things like equipment purchases and procurement and property standards will allow 

health centers to respond quickly to critical business opportunities in the competitive 

marketplace.”  Id. at 10.   

Imposing these new requirements will undermine Congressional intent, to say nothing of 

the plain language of the PHS Act. These restrictions should be removed. 

ii. List of Eight Specific Permissible “Otherwise-

Unallowable” Expenditures of Nongrant Funds 

The framework that HRSA has set forth for determining that some “otherwise-

unallowable” expenditures of nongrant funds are permissible is a framework that Congress also 

rejected in 1996.   

Per the PIN, in order to avoid a prior approval requirement for otherwise-unallowable 

expenditures of nongrant funds, the health center must show that the expenditure fits in one of 

eight categories.  These first four categories are the following (see page 9 of the draft PIN): 

 “Repair or minor renovations of the physical plan not to exceed $100,000” 

 “Establishment of financial reserves for operating costs of up to 3 months.” 

 “Interest payments on short-term costs to cover cash shortfalls.”
2
 

 “Salary levels above statutorily (or otherwise) imposed salary limitations on federal 

grants for the purpose of allowing the health center to remain competitive in hiring 

qualified personnel as key health center managers and/or providers.” 

The four narrow categories of protected expenditures of nongrant funds above echo a list 

included in the PHS Act in 1992, and eliminated in 1996.  In the 1992 amendments, Congress 

added to the provision concerning the amount of the grant (at that time located at PHS Act § 

330(d)(4)) a new subparagraph providing, “the Secretary may not restrict expenditures [of 

nongrant funds]” for four listed purposes, substantially identical to the ones listed above.  HRSA 

incorporated the list in PINs 94-34 (June 9, 1994) and 95-15 (Feb. 28, 1995).
3
   

Preserving this approach in the new PIN is unlawful because Congress rejected the 

approach in 1996.  Specifically, Congress in the HCCA deleted the list of four protected uses of 

nongrant funds, replacing it with the following: 

Nongrant funds described in clauses (i) and (ii) of subparagraph (A), 

including any such funds in excess of those originally expected, shall be 

                                                           
2
 This bullet point may contain a typographical error.  Both the law in effect prior to HCCA 1996 and the 

prior PINs (PIN 94-23 and PIN 95-15) referred to “interest payments on short-term loans to cover cash 

shortfalls,” and presumably HRSA intended through this bullet point to reinstitute that standard. 
3
 Limiting otherwise-unallowable expenditures of nongrant funds in this manner also runs counter to 

HRSA’s reminder in the draft PIN that health centers must comply with “any relevant rules identified or 

established by the funding source.”  (Draft PIN, p. 8.)  Included in health centers’ non-§ 330 revenues are 

grant funds from private, local, and State agencies.  The draft PIN does not provide for any resolution of 

the conflict should the terms of those grant programs require a health center to perform activities that 

would be unallowable under the HHS cost principles and that do not fall within the eight narrow 

categories set forth in the PIN. 



August 30, 2013 

Page 10 of 15 
 
 

used as permitted under this section, and may be used for such other 

purposes as re not specifically prohibited under this section if such use 

furthers the objectives of the project. 

PHS Act § 330(e)(5)(D) (emphasis added).  The Senate Report specified that through the 

amendments, it wished to terminate the “current policy” under which myriad “restrictions and 

requirements” were placed on health centers’ use of nongrant funds.  S. Rep. No. 104-186, 1996 

USCCAN 4129, at 4137-8 (emphasis added). 

iii. Prior Approval Requirements for Nongrant Expenditures 

HRSA’s proposed approach to determining whether it will permit nongrant expenditures 

that do not fall within the eight specifically-authorized categories is a case-by-case approach that 

involves prior authorization, and the limitation of these expenditures to three acceptable purposes 

(increase services, increase patients and/or improve quality).  This limitation, too, is an unlawful 

interpretation of the statute.   

 The PHS Act does not authorize HRSA to exert prior approval authority over nongrant 

expenditures.  That authority existed under prior versions of the statute, which provided that a 

health center could retain and use “excess” nongrant income in the succeeding fiscal year only to 

the extent that “the center can demonstrate to the satisfaction of the Secretary” that the funds 

would be used for certain listed purposes.  See Pub. L. No. 95-626 § 104(c)(2) (1978).  But 

Congress dismantled that language in  several amendments, so that today, the statute does not list 

specific purposes for which nongrant funds should be spent, much less require health centers to 

“demonstrate to the satisfaction of the Secretary” how the funds will be spent.   

This is not to say that there is no oversight of health center expenditures of nongrant 

funds.  The legislative history supports the view that Congress deemed Circular A-133 audits to 

be a sufficient mechanism for monitoring nongrant spending.  See S. Rep. No. 104-186, at 10 

(“The bill also continues to require . . . health centers to undergo an independent annual audit 

which includes a review of the entity’s use of project-related nongrant funds.”)   What Congress 

did not want was for HRSA to have the authority to review and approve proposed expenditures.  

The Senate report accompanying the HCCA noted that the intention was to “reliev[e]centers 

from the requirements for prior Federal approval for things like equipment purchases and 

procurement and property standards.”
4
  Id.   

2. Requirement that Nongrant Funds Be Expended on “In-Scope Activities” 

Section V.B also is premised on the assumption that expenditures of nongrant funds must 

fall narrowly within the health center’s approved scope of project, as set forth in its grant 

application.  On this score, as well, HRSA’s proposal conflicts with both the terms of the statute 

and legislative intent.  The PHS Act provides that grantees must use nongrant funds either (1) as 

permitted under [Section 330]; or (2) “for such other purposes as are not specifically prohibited 

under [Section 330] if such use furthers the objectives of the project.”  PHS Act § 330(e)(5)(D) 

(emphasis added).   

                                                           
4
 We believe that the prior approval requirements described in PIN 2013-01 would be administratively 

cumbersome and disruptive of important priorities for HRSA, as well as for health centers.  Agency  

resources would be diverted from policy matters to case-by-case adjudication of proposed expenditures. 
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Any expenditure that advances a health center’s project goal of making health care more 

accessible to the poor, uninsured and underinsured—not just an expenditure that narrowly falls 

within the health center’s project narrative—would meet this definition.
5
  One example of 

particular relevance today relates to delivery system reform.  Health centers have used excess 

nongrant income in the past to launch health center-controlled managed care plans and health 

center-controlled networks, and to accumulate the reserves necessary to participate in managed 

care.  Today, health centers are playing a key role in the development of new models such as 

accountable care organizations (ACOs).  Participating in these new ventures involves significant 

investments because in many instances, health centers are required to assume risk for the cost of 

providing services.   Investments in these ventures are precisely the types of “critical business 

opportunities in the competitive [healthcare] marketplace” that Congress sought to encourage 

health centers to pursue when it loosened the restrictions on health centers’ use of nongrant 

revenue in the HCCA amendments.  See S. Rep. No. 104-108 at 9, 1996 U.S.C.C.A.N. 4137-

4138.  These efforts may not fall directly within the approved scope of project, but so long as 

they are consistent with the health center’s mission and patient population, they meet the 

statutory standard of “further[ing] the objectives” of the project. 

As another example, if a health center’s nongrant revenues exceed the amount projected 

in its grant application, such that it has nongrant income in excess of the amount needed to carry 

out the project, then the health center should be able to spend some excess revenues on initiatives 

such as offering a food market, a day care center, or literacy classes.  These activities would 

further the objectives of Section 330 by enhancing patients’ well-being and ability to access 

services.  Nothing in the statute prohibits this.   

B. The Proposed Requirements in the PIN Are a Departure from Longstanding  

  Agency Practice. 

It is “elementary that an agency must conform to its prior practice and decisions or 

explain the reason for its departure from such precedent.”  United Municipal Dist. Corp. v. 

FERC, 732 F.2d 202, 210 (D.C. Cir. 1984).  In PIN 2013-01, HRSA has departed dramatically 

from its prior guidance concerning health center budgeting requirements, PIN 95-15 (Feb. 28, 

1995).  Far from explaining the departure, PIN 2013-01 does not even mention the prior 

guidance except to state that it is superseded. 

PIN 2013-01 sets forth a policy of much more limited grantee discretion in the use of 

nongrant funds than was reflected in PIN 95-15.  Specifically, in PIN 95-15, HRSA concluded 

that the imposition of the federal cost principles on nongrant funds had “created an unnecessary 

barrier to addressing the needs of our customers.”  The main components of PIN 95-15 were the 

following: 

 Grantees were not required to specifically identify budgeted costs as covered by grant 

or nongrant funds, but “certain costs may be designated by the grantee as being 

covered entirely with program income and/or other non-grant funds.”   

                                                           
5 It bears noting that the scope of project or the approved project is a concept arising out of OMB 

Circulars A-110 and A-102 (45 C.F.R. parts 74 and 92).  These are regulatory requirements of general 

application that cannot on their own modify a specific statutory provision, especially one designed to free 

grantees from those very requirements. 



August 30, 2013 

Page 12 of 15 
 
 

 “Budgeted costs in the application may include some costs and/or expenditures which 

would be considered unallowable under Federal cost principles, provided that they are 

consistent with the statutory purposes of Sections 329 and 330 and with the scope of 

the approved C/MHC project.  Such costs/expenditures must be covered entirely by 

program income and/or other non-grant funds.” 

 “C/MHCs do not have to secure prior BPHC approval to expend program income and 

other non-grant funds for unallowable costs, provided that the expenditure is within 

the scope of the approved project.” 

 PIN 95-15 repeated the statutory provision then in effect providing that HRSA may 

not restrict the expenditure of nongrant income for any of four listed purposes 

(including repairs and minor renovations and establishment of financial reserves for 

the furnishing of services on a prepaid basis). 

 PIN 95-15 repeated the statutory provision then in effect providing that health centers 

may retain excess nongrant income, provided that the funds were used to advance one 

of five purposes (including expansion/improvement of services and increase in the 

number of persons served). 

After HRSA issued PIN 95-15, Congress in 1996 enacted the HCCA, which significantly 

increased, not decreased, health centers’ flexibility to use their nongrant funds, and thus the 

HCCA superseded some aspects of PIN 95-15.  In particular, the last two bullet points above are 

language quoted verbatim from the 1992 amendments, which was removed from the PHS Act in 

1996.  Moreover, the requirement that expenditures of nongrant funds be “within the scope of the 

approved project” (bullet point 3 above) was superseded by the HCCA, which required only that 

such expenditures be used “as permitted under this section” or be used for purposes that “further 

the objectives” of the project.    

One would therefore expect a HRSA guidance on budget requirements issued in 2013 to 

conform to (or explain its departure from) the prior policy in most particulars, and to implement 

the HCCA by further increasing health center flexibility as commanded by the statute.  Instead, 

the PIN substantially cuts health center flexibility and reinstates restrictions that Congress took 

out of the Act.  In PIN 2013-01, backtracking on its precedent, HRSA (1) sets a default rule of 

requiring nongrant expenditures to be allowable; (2) requires health centers to prepare separate 

budgets for grant and nongrant funds; and (3) imposes prior approval requirements on nongrant 

expenditures.  Far from there being any intervening legal development since PIN 95-15 that 

would explain such a shift, the HCCA amendments prohibited it.   

HRSA’s unexplained change in position in PIN 2013-01 is all the more perplexing 

because the concerns that HRSA cited when it issued PIN 95-15 are all the more relevant today.  

HRSA explained in a letter accompanying PIN 95-15 that that policy “was developed in the 

context of a changing health care environment and reinvention of government” and would serve 

to enable health centers to serve their patients more efficiently.  Another key benefit of the 

approach in the PIN was that it “[p]rovides for an advance understanding regarding 

permissibility of costs.”   

Today, the health care environment is changing at a dramatic pace as health centers are 

expected to perform competitively on the new Health Insurance Exchanges and expanding 
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Medicaid programs.  In an environment of increased compliance scrutiny, “advance 

understanding” of budget rules is critical since health centers need to be able to rely on clear 

rules rather than seeking approvals on an ad hoc, case-by-case basis. 

Thus PIN 2013-01, effectively a revision of PIN 95-15, not only ignores the changes 

wrought by the HCCA in 1996 but also repudiates the principles behind PIN 95-15 without any 

explanation.  This runs counter to the basic administrative law principle that agencies must 

explain a change in its longstanding position, particularly when that change of position 

effectively invalidates a prior regulation or guidance.  See United Mun. Dist. Corp. v. FERC, 732 

F.2d at 210; see also Motor Vehicle Mfrs. Ass’n v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 

42 (1983) (“an agency changing its course by rescinding a rule is obligated to supply a reasoned 

analysis for the change beyond that which may be required when an agency does not act in the 

first instance”). 

C.  HRSA Should Withdraw the PIN and Instead Use Notice-and-Comment 

 Rulemaking.
 6

 

If a federal agency issuance constitutes a “legislative rule,” then the agency is required to 

promulgate the rule through either formal (hearing) rulemaking or informal (notice-and-

comment) rulemaking.  

The restrictions that HRSA seeks to impose through this PIN amount to a legislative rule.  

While styled as guidance, PIN 2013-01 effects substantive changes in existing law and policy 

and imposes on health centers new obligations not present in the statute.
7
  The purpose of notice 

and comment – to provide for meaningful public involvement in the making of law and “force 

important issues into full public display” – is undermined by HRSA’s decision to style this 

issuance as a Policy Information Notice.  See Nat’l Family Planning & Reproductive Health 

Ass’n v. Sullivan, 979 F.2d 227, 240 (D.C. Cir. 1992). 

Under the Administrative Procedure Act (APA), the requirement of formal (hearing) 

rulemaking or informal (notice-and-comment) rulemaking applies to legislative rules.  5 U.S.C. § 

553(b).  The key feature of a legislative rule is that it changes the law.  A legislative rule 

typically “attempts to supplement [a statute], not simply to construe it.”  Nat’l Family Planning 

& Reprod. Health Ass’n v. Sullivan, 979 F.2d at 237.  “[I]nterpretative rules, general statements 

of policy, [and] rules of agency organization, procedure, or practice,” on the other hand, are 

exempted from the rulemaking requirement.  5 U.S.C. § 553(b).  An interpretative rule is one 

that merely “explains something the statute already require[s].”  Nat’l Family Planning & 

Reprod. Health Ass’n v. Sullivan, 979 F.2d at 237.  A “general statement of policy,” like a 

                                                           
6
 We emphasize that we believe that PIN 2013-01, if promulgated as a regulation, would be unlawful 

because it is an unreasonable interpretation of the PHS Act.  While we urge HRSA to promulgate a 

regulation and believe this approach is required by the APA, we are not implying that a procedural 

measure would cure the problems with PIN 2013-01. 
7 The PIN in Section IV also requires separate budgets for grant and nongrant funds.  While the PIN 

classifies this as a “clarification” of existing policy and not available for comment, as the discussion in the 

legislative history makes clear, the total budget concept has been around for literally decades and this 

change is not a clarification but in fact a major departure from past agency practice.  All of NACHC’s 

objections to the process followed in making the changes to the nongrant provisions apply with equaI 

force to the budgetary changes in Section IV. They should be the subject of a proper rulemaking.  
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legislative rule, operates prospectively, but unlike a legislative rule, it merely gives nonbinding 

guidance to agency officials on how to exercise their discretionary power; it does not set forth 

new rules of conduct that apply mandatorily to regulated parties.  Mada-Luna v. Fitzpatrick, 813 

F.2d 1006, 1013 (9
th

 Cir. 1987). 

Under these standards, PIN 2013-01—and particularly Section V.B—has the hallmarks 

of a legislative rule.  It does much more than simply restate existing law or guide the exercise of 

discretion by HRSA officials.  The PHS Act requires simply that health centers expend nongrant 

funds in a manner that is not “specifically prohibited” by Section 330, and that “furthers the 

objectives” of the project.  PHS Act § 330(e)(5)(D).  Based on that broad standard, HRSA has 

promulgated a guidance that (1) imposes the federal cost principles on nongrant funds, (2) sets 

forth eight specific categories of permissible “otherwise-allowable” expenditures, (3) imposes 

detailed prior approval requirements for nongrant costs that do not fit into the eight permissible 

categories, and (4) requires that all expenditures of nongrant funds be “in-scope”—a concept not 

defined in the PHS Act, and not contemplated in the statutory language quoted above. 

Health centers would have no means of predicting these complex rules based on the 

statutory language.  PIN 2013-01 thus adopts new, intricate requirements concerning health 

centers’ treatment of nongrant funds that apply mandatorily, not in the exercise of a HRSA 

project officer’s discretion.  In this circumstance, HRSA has an obligation to use notice-and-

comment rulemaking. 

The approach HRSA has taken, publishing a “Notice of Availability of Policy 

Document” in the Federal Register, is not equivalent to notice-and-comment rulemaking.  The 

Notice does not summarize the new rules announced in the PIN.  HRSA will have no obligation 

(as it would under notice-and-comment rulemaking) to summarize and respond cogently to 

comments on the entire document.  HRSA will have no obligation to explain how the final PIN 

relates to the proposal or takes account of commenters’ concerns.   

Courts have emphasized “the laudable goals [of the notice-and-comment requirement] to 

increase public participation and fairness in agency decisionmaking and to establish a 

mechanism by which an agency can improve its own information base.”   Nat’l Fam. Planning & 

Reprod. Health Ass’n v. Sullivan, 979 F.2d at 240.  The process HRSA has used here does not 

serve those goals.  Given the import of these changes, HRSA has the obligation to make 

comments public, and to address comments individually in the preamble to the final rule.  A key 

element of the rulemaking requirements under the APA is to “force important issues into full 

public display,” id., and the issues here are important enough that HRSA should withdraw its 

PIN and issue a notice of proposed rulemaking. 

It is especially important for HRSA to promulgate a rule on health center budget 

requirements because the present regulation addressing this topic (42 C.F.R. § 51c.107) is 

invalid, having been superseded by statute.  The regulation was promulgated in 1976—before the 

enactment of the four sets of statutory amendments that have significantly altered the statutory 

requirements on health center grant amount and budgeting.  Subsection (a) of the regulation 

provides: 

Any funds granted pursuant to this part, as well as other funds to be used in 

performance of the approved project, may be expended solely for carrying out the 

approved project in accordance with section 330 of the Act, the applicable 
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regulations of this part, the terms and conditions of the award, and the applicable 

cost principles prescribed in subpart Q of 45 C.F.R. part 74. 

In its treatment of nongrant funds (i.e., that they are subject to “the applicable cost principles” 

and they “may be expended solely for carrying out the approved project,”), the regulation clearly 

conflicts with the standard set forth in PHS Act § 330(e)(5)(D), as amended.  Even the reference 

in the regulation to the cost principles is obsolete: Subpart Q was removed from Part 74 in 1994.  

See 59 Fed. Reg. 20,560 (Aug. 25, 1994).   

“[R]egulations, in order to be valid must be consistent with the statute under which they 

are promulgated.”  United States v. Larionoff, 431 U.S. 864, 873 (1977).  There is at present 

effectively no regulation governing health centers’ use of Section 330 grant funds and nongrant 

income.  Given the broad wording of the statutory standard and the high level of federal interest 

in monitoring health centers’ budgeting and stewardship of funds, the absence of a regulation is 

unconscionable.  It leaves health centers without authoritative guidance on a topic of urgent 

concern to them as they try to comply with federal law. 

NACHC’s member health centers are pleased, as we emphasized above, that HRSA has 

decided to clarify budgeting requirements under Section 330 grants.  While we believe that many 

of the specific provisions in PIN 2013-01, and especially the provisions in Section V.B on the 

use of nongrant funds, are an overreach, NACHC’s member health centers generally welcome 

guidance in this area.  This makes it all the more important that HRSA use its congressionally 

delegating rulemaking authority.  Aside from the fact that notice-and-comment rulemaking is 

required under the APA, it is also the most effective means of engaging comment from the field.  

As one example, as HRSA promulgates rules concerning which types of uses of nongrant funds 

“further[] the objectives of the [Section 330] project,” the agency would benefit from comment 

from the field on the efforts and investments health centers consider to be contributing most to 

advances in patient care today.   

    * * * 

Thank you for the opportunity to respond to the above-referenced solicitation.  Please do 

not hesitate to contact me by telephone at (202) 296-0158 or by email at rschwartz@nachc.org if 

you have any questions or comments or if you require any clarification on the comments. 

 

Sincerely, 

 

 

Roger Schwartz 

Associate Vice President of Executive Branch Liaison 

National Association of Community Health Centers  

 


