
 
 
  
 
 
February 17, 2015 
 
Office of Management and Budget 
Office of Federal Financial Management 
175 17th St. NW. 
Washington, DC 20500 
 
U.S. Department of Health and Human Services 
Health Resources and Services Administration 
5600 Fishers Lane 
Rockville, MD 20857 
 
Submitted via www.regulations.gov 
 
Re:  Notice of Interim Final Rule  

The Uniform Administrative Requirements, Cost Principles, and Audit Requirements for 
Federal Awards and 
The Uniform Administrative Requirements, Cost Principles, and Audit Requirements for 
HHS  

 

To Whom It May Concern: 

The National Association of Community Health Centers, Inc. (NACHC) is pleased to respond 
to the above-referenced Notice of Interim Final Rule for the “Uniform Administrative Requirements, 
Cost Principles, and Audit Requirements for Federal Awards” and the “Uniform Administrative 
Requirements, Cost Principles, and Audit Requirements for HHS Awards” (hereinafter collectively 
referred to as the “Uniform Requirements”). NACHC is the national membership organization for 
Federally Qualified Health Centers (hereinafter “health centers”) throughout the country.  NACHC is 
also a Section 501(c)(3) tax-exempt organization.  

There are, at present, almost 1,300 health centers with more than 9,300 sites serving more 
than 22 million patients nationwide.  Most of these health centers receive Federal grants under 
Section 330 of the PHS Act, 42 U.S.C. § 254b, from the U.S. Department of Health and Human 
Services (HHS), Bureau of Primary Health Care (BPHC), within the Health Resources and Services 
Administration (HRSA).  In addition to the Section 330 grants, many health centers receive a 
number of other federal grants and subgrants from such programs as Ryan White, Women and 
Infant Children (WIC), and Title X.  For additional information on health centers, see the 
Attachment. 
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Given their funding mix, federal grants management plays a central role in health centers’ 
operations, and the implementation of the Uniform Requirements is having a significant impact on 
their day-to-day operations.  NACHC appreciates that one of the primary goals of the recent 
changes to the grant requirements was to provide more uniformity and clarity to the rules that 
govern the expenditure of federal funds.  Allowing non-profit grantees more flexibility in 
implementing time and effort systems, for example, is a significant advance as is the requirement 
that pass-through entities must recognize federally approved indirect cost rate agreements.  We 
seek clarification of a few points in the interim final rule; specifically relating to conflict of interest 
policies, indirect cost rates, and prior written approval requirements.  

 

Summary of NACHC Recommendations 

 

A1. HHS should establish clear standards for conflict of interest policies applicable to all HHS 
programs.  These policies should be issued for public comment, and non-Federal entities should 
be granted a grace period for implementing them until after the comment period is completed.   

A2.  OMB and HHS should make clear that transactions between related organizations are not 
procurements but rather permissible related entity transactions, and should be charged to 
federal awards on the basis of actual cost.  In addition, the word “affiliate” should be stricken 
from the definition of a related party. 

 
B.   OMB and HHS should clarify that the de minimis indirect cost rate is a fixed rate not subject to 

adjustment or subsequent reconciliation to actual cost.   

C.  HHS should clarify that it does not intend to eliminate the longstanding practice of providing 
retroactive prior approvals in appropriate circumstances.  

D. OMB and HHS should revise the provisions on “Revisions of Budget and Program Plans” to make 
clear that federal awarding agencies are not authorized to create additional prior approval 
requirements without OMB approval. 

 

Comments 
 

A.  Conflict of Interest Policies 

 NACHC is concerned with the lack of detail and explanation for the requirement that federal 
agencies establish conflict of interest policies as well as the standards for addressing organizational 
conflicts of interest.  There is also a concern that as written, the Uniform Requirements leave open 
the potential for variations within HHS operating divisions regarding conflicts of interests.  This is 
particularly troubling given the very purpose of the Uniform Grants Guidance is to increase 
uniformity in grant administration. 
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1.  Agency Conflict of Interest Policies 2 C.F.R. § 200.112 and 45 C.F.R. § 75.112 

Even though OMB and HHS have required that non-Federal entities commence the 
implementation of the Uniform Requirements, they have not provided any notification of when 
each federal agency must establish and publish their new conflict of interest policies.   

Of greater concern is the provisions of the HHS version of § 200.112, found at § 75.112.  
Section 75.112 allows each “HHS awarding agency” to issue different conflict of interest policies.  
Many health centers receive funding from a variety of HHS operating divisions including HRSA, CDC 
and SAMHSA to name a few.  To allow each operating division of HHS to have different conflict of 
interest policies would undermine one of the main objectives of the new Uniform Guidance – 
increasing uniformity in the administration of federal grants and cooperative agreements.    

Comment:  NACHC recommends that HHS establish clear standards for conflict of interest 
policies applicable to all HHS programs and require that such policies be issued for notice and 
comment by a date certain so that the grantee community can provide input on the standards.   In 
addition, non-Federal entities should be granted a grace period for implementing the conflict of 
interest policies until after the notice and comment period is completed.  Absent such a process, 
NACHC would ask that the language about “HHS awarding agencies” be stricken and § 75.112 be 
redrafted to be clear that a single standard will be issued for all HHS awarding agencies. 

2.  Organizational Conflicts of Interest 2 C.F.R. § 200.318(c)(2) and 45 C.F.R. § 
75.327(c)(2) 

NACHC is particularly concerned about the provisions of the procurement requirements 
concerning organizational conflicts of interest.   The Interim Final Rule requires recipients with 
related parties (i.e., parent, affiliate or subsidiary organizations) to maintain written standards of 
conduct covering organizational conflicts of interest (“OCIs”) between the recipient and the related 
party.  We believe that this rule creates unnecessary confusion by creating a new definition of OCIs 
that is outside of accepted industry practice and the use of the term “affiliate” in the definition of a 
related party is so broad that it can easily be misinterpreted. 

OCIs have long been addressed in the procurement requirements (found in the old grant 
administration regulations such as 45 CFR part 74) by prohibiting an entity from using information it 
gained in performing other work for the recipient to its competitive advantage, e.g., drafting 
contract specifications and then bidding on the very specifications that it drafted.  This definition of 
OCIs is consistent with Subpart 9.5 of the Federal Acquisition Regulation (48 CFR subpart 9.5).   

The Interim Final Rule creates a new definition of OCIs as being transactions with related 
parties with whom the recipient “is unable or appears to be unable to be impartial in conducting a 
procurement action . . .” The Final Rule does not state but implies that such actions are prohibited. 

Treating transactions between related parties as procurements creates an untenable 
situation and is inconsistent with industry practice.  Longstanding provisions of federal cost 
principles treat transactions between related parties in a more practical manner.  Specifically, 
various cost principles recognize that transactions between related parties (defined as one controls 
or substantially influences the other) are not procurements but instead should be treated as if the 
recipient itself is performing the services or producing the goods.   
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Thus, a recipient should be able to conduct such “less-than-arms-length” transactions by 
charging the actual cost of the activity to the federal award.  Such transactions should not be 
treated as procurements but as actions taken by the recipient itself.  This approach is consistent 
with the cost principle provisions pertaining to rental transactions between related parties for all 
types of non-Federal entities as well as the provisions pertaining to related entity transactions in 
the Medicare Cost Principles and interorganizational transfers under the FAR.  See OMB Circulars A-
122 Att. B (43)(c); A-87 Att. B (37)(c); A-21  J (43)(c); 42 C.F.R.  § 413.17 and 48 CFR subpart 301.205-
26(e).  We believe that such an approach is both practical and efficient because it will allow 
recipients to conduct business with related entities at often a lower cost than conducting an arms-
length procurement while ensuring that the federal government is not overcharged in such 
situations. 

Finally, we believe that while the terms “parent” and “subsidiary” have fairly accepted 
definitions in, among other areas, corporate law, the term “affiliate” does not.  Without a common 
definition, we are concerned that Health Centers could be subject to inappropriate audit findings 
based on an overbroad interpretation of the term affiliate and consequently an overbroad 
application of the OCI requirements.   

Comment:  NACHC recommends that OMB and HHS amend 2 C.F.R. § 200.318(c)(2) and 45 
C.F.R. § 75.327(c)(2) to make clear that transactions between related organizations are not 
procurements but rather permissible related entity transactions.  To mitigate any potential risk of 
federal awards being overcharged for these less-than-arm’s length transactions, the amended 
provisions should require that that such transactions be charged to federal awards on the basis of 
actual cost.  In addition, the definition of “related party” should be limited to parent and subsidiary 
organizations and the word “affiliate” should be stricken.  At a minimum, “affiliate” should be 
defined as an organization that is owned or controlled by another.   

 
 
B. De minimis Indirect Cost Rate. 2 C.F.R. § 200.414(f)/ 45 C.F.R. § 75.414(f) 

The Uniform Requirements allow non-Federal entities that do not have a negotiated indirect 
cost rate to charge a de minimis rate of 10% of modified total direct cost indefinitely but does not 
make clear whether this would be a fixed rate not subject to adjustment (equivalent to a 
“predetermined” rate) or something different. 

The option of having a de minimis rate is appealing to smaller health centers that do not 
have a need or perhaps the resources to engage in the process of negotiating an indirect cost rate 
or taking the financial risk of a subsequent adjustment.  However, the regulation as written does 
not clearly state that it is a fixed rate not subject to adjustment or subsequent reconciliation to 
actual cost. 

Comment:  NACHC believes the intention is to have a fixed or predetermined rate but the 
interim final rule does not state that fact clearly.   NACHC asks that OMB/HHS clarify that the de 
minimis rate is a fixed rate not subject to adjustment or subsequent reconciliation to actual cost.   
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C. Prior written approval definition 45 C.F.R. § 75.2 

It is not clear whether HHS appears to be imposing a more onerous prior approval 
requirement  than prior HHS policy by adding a new definition of “prior approval” in the Interim 
Final Rule and amending the language that was previously set forth in 45 C.F.R. § 74.2 and 45 C.F.R. 
§ 92.3.  The new definitions for prior approval is, “written approval by an authorized HHS official 
evidencing prior consent before a recipient undertakes certain activities or incurs specific costs.” 

In the Interim Final Rule, HHS does not state the reason for its inclusion of these definitions.   
HHS’s amendment to the earlier rules under Part 74 and 92 could be interpreted as an attempt to 
eliminate the longstanding policy and practice of allowing retroactive approval of activities and 
expenditures if approval would have been granted in the case of a timely written request for prior 
approval. See HHS Grants Policy Directive § 3.05.  To eliminate the policy of retroactive approval 
would, we believe, unnecessarily and substantially penalize a recipient (the penalty could be a 
disallowance for the full cost of the expenditure) for a small oversight.   

Comment:   Although ideally, health centers will be able to obtain prior written approval 
when required, non-Federal entities occasionally make mistakes and fail to obtain prior written 
approval from the appropriate HHS official.  HHS should continue to allow appropriate remedies for 
an occasional oversight.  NACHC recommends that HHS clarify that it does not intend by its 
amendments to eliminate the longstanding practice of providing retroactive prior approvals in 
appropriate circumstances.  

 

D. Apparent Typographical Error in 2 C.F.R. § 200.308(c)(7)/45 C.F.R. § 75.308(c)(7) 

 The new provisions on “Revision of Budget and Program Plans” contain the following 
language as part of 2 C.F.R. § 200.308(c)(7) and the Part 75 equivalent: “[n]o other prior approval 
requirements for specific items may be imposed unless an exception has been approved by OMB.”  
This language is included within the subsection on revisions to cost sharing or matching for non-
construction federal awards.  We believe this sentence was misplaced for a number of reasons. 

First, this language is almost identical to the language in the OMB Circulars concerning prior 
approval requirements to revisions to budget and program plans.  In those Circulars this language 
was located in one of the lead-in paragraphs to the prior approval requirements so that it was clear 
that federal awarding agencies did not have the authority on their own to impose or create 
additional prior approval requirements.  See, e.g., 45 C.F.R. § 74.25(b).  Since one of the main policy 
considerations behind the new provisions is uniformity, we believe that this restriction should have 
the same effect in the new rules as it did in the old Circulars and should, therefore, be in the same 
location in the new rules.  

Second, limiting this provision to only cost sharing or matching does not make sense from a 
programmatic perspective.  We are not aware of anything unique about budgeting for cost sharing 
or matching that would support making a distinction between budgeting for these items and all of 
the other items in an applicant’s budget. 

Finally, if this provision is not changed, the clear implication is that federal awarding 
agencies are authorized to impose additional prior approval requirements on the rest of a grantee’s 
budget and program plans.  This implicit authorization would be, in our opinion, highly detrimental 
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to Health Centers and other federal grantees as they would be subject to the very kind of 
inconsistency that the new Uniform guidance is designed to avoid. 

Comment:  We believe the full sentences at the end of § 200.308(c)(7) and the Part 75 
equivalent  stating that: “No other prior approval requirements for specific items may be imposed 
unless an exception has been approved by OMB. See also §§ 200.102 Exceptions and 200.407 Prior 
written approval (prior approval)” should be moved to § 200.308(b) and § 75.308(b) so that this 
limitation on awarding agency discretion is applicable to all of the prior approval provisions under 
the sections on revisions to budget and program plans. 

 

*  *  * 

 

Thank you for the opportunity to comment on the Notice of Interim Final Rule.  If you require any 
clarification on these comments, please contact Ms. Colleen Meiman, NACHC’s Director of 
Regulatory Affairs, at 301-296-0158 or cmeiman@nachc.org.  

Sincerely,  

  
Colleen P. Meiman, MPPA   
Director, Regulatory Affairs  
National Association of Community Health Centers   
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Attachment:    
Background on Health Centers  

For 50 years, Health Centers have provided access to quality and affordable primary and preventive 
healthcare services to millions of uninsured and medically underserved people nationwide.  At 
present there are almost 1,300 health centers with more than 9,300 sites.  Together, they serve 
over 22 million patients, including nearly seven million children and more than one quarter million 
veterans.  
 
Health centers provide care to all individuals, regardless of their ability to pay.  All health centers 
provide a full range of primary and preventive services, as well as services that enable patients to 
access health care appropriately (e.g., translation, health education, transportation.)  A growing 
number of Health Centers also provide dental, behavioral health, pharmacy, and other important 
supplemental services.  
 
To be approved by the Federal government as a Health Center, an organization must meet 
requirements outlined in Section 330 of the Public Health Service Act.  These requirements include, 
but are not limited to: 

• Serve a designated medically underserved area or a medically underserved population.  
Some Health Centers serve an entire community, while other target specific populations, 
such as persons experiencing homelessness or migrant farmworkers.   

• Offer services to all persons, regardless of the person’s ability to pay.   
• Charge no more than a nominal fee to patients whose incomes are below the Federal 

Poverty Level (FPL) 
• Charge persons whose incomes are between 100% and 200% FPL based on a sliding fee 

scale 
• Be governed by a board of directors, of whom a majority of members must be users of the 

health center.  
 
Most Section 330 Health Centers receive Federal grants from the Bureau of Primary Health Care 
(BPHC) within HRSA.  BPHC’s grants are intended to provide funds to assist health centers in 
covering the otherwise uncompensated costs of caring to uninsured and underinsured indigent 
patients, as well as to maintain the health center’s infrastructure.  Patients who are not indigent or 
who have insurance, whether public or private, are expected to pay for the services rendered.  In 
2013, on average, the insurance status of Health Center patients is as follows: 

• 41% are Medicaid recipients 
• 35% are uninsured,  
• 14% are privately insured 
• 8% are Medicare recipients.   

 
No two health centers are alike, but they all share one common purpose: to provide primary health 
care services that are coordinated, culturally and linguistically competent, and community-directed 
care to uninsured and medically underserved people. 
  


